LEVEL 3 - UNIT 12 – THE PRACTICE OF FAMILY LAW
SUGGESTED ANSWERS – JANUARY 2017
Note to Candidates and Tutors:
The purpose of the suggested answers is to provide students and tutors with
guidance as to the key points students should have included in their answers to
the January 2017 examinations. The suggested answers do not for all questions
set out all the points which students may have included in their responses to the
questions. Students will have received credit, where applicable, for other points
not addressed by the suggested answers.
Students and tutors should review the suggested answers in conjunction with the
question papers and the Chief Examiners’ reports which provide feedback on
student performance in the examination.
Question 1
(a)

The only ground for divorce is the irretrievable breakdown of marriage,
s.1(1) Matrimonial Causes Act (MCA) 1973.
The applicant has to satisfy the court that the ground is met by
establishing one, or more of the five facts under s.1(2) MCA 1973. In this
case the appropriate fact would be Fact A – adultery, the voluntary sexual
intercourse between a man and a woman, one or both of whom are
married to someone else. The applicant must prove that the respondent
has committed adultery and also that the applicant finds it intolerable to
live with the respondent. The intolerability need not be linked to the
adultery.
Here, Aleksander has admitted committing adultery, and Cristina no longer
wants to live with him. Cristina should be advised to obtain Aleksander’s
agreement not to defend the petition, and his confirmation that adultery
has taken place.

(b)

See Form D8 attached on page 6 (only parts 1, 2, 5 and 6 were to be
completed).

(c)

The other documents that must be filed with the court together with the
divorce application are:



(d)

The marriage certificate
The certificate with regard to reconciliation if the applicant is legally
represented.

When Aleksander is served with the divorce documentation by the court,
he should acknowledge service by returning the acknowledgment of
service form. He must do this within seven days of receiving the
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documents from the court. He will also need to confirm that he admits
adultery.
Question 2
(a)

The orders that are available to deal with the family home are:


An order to transfer the matrimonial home, subject to mortgage, into
the name of one party only.



An order for the sale of the matrimonial home and the division of the
proceeds between the parties.



A trust of land order, either a Mesher or a Martin order.

With a Mesher order, the property is retained for the occupation of one
party until a trigger date, e.g. when a child becomes 18 or the occupant
re-marries. It is then sold and the proceeds divided.
With a Martin order, the property is retained by the occupant for life, or
until re-marriage.
Here, a Mesher order would be appropriate as it would preserve a home
for Cristina and the children, but would allow Aleksander to recover some
benefit in the future.
(b)

(c)

Two from the following financial orders that Cristina could apply for:


Maintenance pending suit – an order to make regular payments until
the decree absolute, when periodical payments become effective.
Here, this order would provide Cristina with an income during divorce
proceedings as she has no income of her own.



Periodical payments order – an order to pay a specified sum on a
regular basis. Here, this order would provide Cristina with a regular
income as she is not earning.



A pension sharing order – as Aleksander has a good pension provision
but Cristina has none, this would provide Cristina with a pension.



A lump sum order – as Aleksander has an ISA and bonus, and this
may be used to compensate Cristina for loss of pension rights.

Two from the following factors contained in s.25(2) MCA 1973, which the
court would consider in this case are:


The financial resources of parties.
This includes income, earning capacity and property at the time of the
order and in the foreseeable future.
Here, Aleksander has substantial earning capacity and assets, whilst
Cristina has looked after the home and family and so her earning
capacity is limited for the immediate future.



The present and future financial needs obligations and responsibilities
of the parties.
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This includes housing, bills, food, etc, travel expenses.
In this case, both the parties will need a home. Cristina will also need
an income to cover the cost of running her home and of caring for their
children.


The standard of living enjoyed by the family before the breakdown of
the marriage.
As Aleksander and Cristina appear to have had a good life style
because of Aleksander’s career, the court would consider this. If it
cannot be maintained then any fall in standards must be shared by the
parties.



The age of the parties and duration of a marriage.
Age is usually relevant in relation to earning capacity. Also, the length
of the marriage will be considered with the court less likely to award
substantial amounts for a short marriage.
Here, the marriage has lasted 14 years and so is is quite a long
marriage. The parties are still relatively young. However, Cristina has
only ever worked for a short period, so she is likely to need to train to
be able to work.



The contribution to the welfare of the family.
Cristina’s contribution would be considered equal to Aleksander’s as
she has been the homemaker whilst he has been the wage earner.

(d)

(i)

The first appointment is a review appointment to save time and
costs. The judge will decide to what extent questionnaires should be
answered and what documents should be provided. The judge may
give further directions and will direct referral to a financial dispute
resolution appointment or a final hearing. An interim order may be
made.

(ii)

The financial dispute resolution appointment is a meeting for the
purposes of conciliation and settlement. The case will not proceed
further if consent orders can be agreed. The meeting is conducted
on a ‘privileged basis’ and the parties are encouraged to ‘put all
their cards on the table’.
The parties are expected to make every effort to reach agreement.
A consent order will be made if there is agreement. If an agreement
is not reached, the judge will make further directions and list the
case for final hearing.
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Question 3
(a)

A non-molestation order, s.42 Family Law Act 1996, is an order to prevent
the respondent molesting the applicant. Molestation can include a wide
variety of behaviour, e.g. physical violence, threats or harassment.
Here, Nick has been physically abusive over a period of time and has
punched Julie causing injuries. So a non-molestation order should prevent
further molestation.
Breach of a non-molestation order is a criminal offence so the police can
arrest Nick if he breaches the order.

(b)

The factors that the court must take into account when deciding whether
to make a non-molestation order in Julie’s case are:



All the circumstances of the case; and
The need to secure the health, safety and well-being of applicant.

Here, Julie has had to have hospital treatment as a result of actual
violence and she fears for her future safety.
(c)

An occupation order is an order to deal with the occupation of the family
home. Julie can apply under s.33 Family Law Act 1996 as she is the sole
owner of the property and the court can order Nick to leave the family
home.

(d)

An application without notice being given to the respondent will be
considered if it is ‘just and convenient’. In particular, the court will
consider the risk of harm to the applicant if an application is made with
notice to the respondent.
Here, Julie is very scared of Nick who is becoming increasingly violent so
the court may consider a without notice application appropriate to avoid an
escalation of violence.

Question 4
(a)

(i)

Parental responsibility is defined in s.3(1) Children Act (CA) 1989 as
‘all the rights, duties, powers, responsibilities and authority which by
law a parent of a child has in relation to the child and his property’.

(ii)

Unmarried fathers do not have the automatic right to parental
responsibility unless they are registered as the child’s father on the
birth certificate after 1 December 2003.
So Isaac does have parental responsibility for Sami as he was
registered as her father and she was born in 2005.

(b)

Isaac should apply for a child arrangements order under s.8(1) CA 1989,
as amended. This is an order which regulates with whom a child should
reside and with whom a child should have contact.
Isaac should apply for this order to ensure arrangements regarding seeing
Sami are formalised and this order must be respected by Tina.
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(c)

Under the Child Arrangements Programme (CAP) 2014, the matters that
will be considered at the first hearing dispute resolution appointment,
include:








Safeguarding checks – where the report of a Children and Family
Court Advisory and Support Service (CAFCASS) officer will be
considered.
The MIAM position – whether a MIAM has occurred, and if not
whether exemption has been validly claimed e.g. has domestic
violence occurred.
Dispute resolution – the court will seek to resolve issues between
parties.
Welfare reports – reports by CAFCASS officers or by the local
authority that the court has required to address welfare issues.
The wishes and feelings of child will be considered in light of their
age and understanding.
Case management – how the case will be managed in the future in
order to meet no delay principle.
Consent orders will be made if agreement is reached and there are
no safeguarding issues.
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Question 1 (b)
Only parts 1, 2, 5 and 6 were to be completed.
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